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The U.S. Department of Justice, Office of Justice Programs, Office of Sex Offender
Sentencing, Monitoring, Apprehending, Registering, and Tracking (SMART) thanks the State of
New Mexico and recognizes its effort to substantially implement Title I of the Adam Walsh Act,
the Sex Offender Registration and Notification Act (SORNA). The SMART Office has
completed its revised review of New Mexico’s sex offender registration statutes and related
materials and has determined that New Mexico has not substantially implemented SORNA.

In October 2011, the SMART Office provided a substantial implementation review to
New Mexico. After the New Mexico Department of Public Safety requested a new review and
provided revised statutory provisions, the SMART Office issued an updated review in October
2013. The SMART Office initiated the current review to more accurately assess and describe
New Mexico’s sex offender registration laws and policies. In the course of this review, the
SMART Office reviewed relevant New Mexico statutes, policies and public registry website
information and discussed the state’s sex offender laws and associated policies with the New
Mexico Department of Public Safety.

Our review of the relevant statutes and related materials follows the outline of the
SMART Office Substantial Implementation Checklist-Revised, and contains 14 sections
addressing the SORNA requirements. Under each section, we indicate whether New Mexico
meets or does not meet the SORNA requirements of that section, or deviates from the SORNA
requirements in a way that does not substantially disserve SORNA’s requirements. New Mexico
is encouraged to focus on the sections where the jurisdiction has not met SORNA’s
requirements, and to work toward rectifying the issues identified in those sections in order to
achieve substantial implementation of SORNA. New Mexico is also encouraged to work toward
rectifying the deviations that do not substantially disserve the purposes of SORNA in order to
achieve full implementation of SORNA; however, failing to rectify this category will not impact
New Mexico’s ability to achieve substantial implementation.

This is an exhaustive review and is intended to detail each area in which New Mexico has
not met SORNA standards. We encourage New Mexico to review the information below, share it
with relevant stakeholders and contact the SMART Office to develop a strategy to address these
remaining issues.

I. Immediate Transfer of Information
SORNA requires that when an offender initially registers and/or updates his or her

information in a jurisdiction, that the initial registration information or updated information be
immediately sent to other jurisdictions where the offender has to register, as well as to the



National Crime Information Center’s National Sex Offender Registry (NCIC/NSOR) and the
jurisdiction’s public sex offender registry website.

New Mexico deviates from SORNA requirements in that, per state law, county sheriffs
must submit sex offender registration information to the New Mexico Department of Public
Safety no later than 10 working days after collecting it. However, New Mexico sheriffs use a
state-provided sex offender registry system that, in practice, instantaneously transfers
information to NCIC/NSOR.

These deviations do not substantially disserve the purposes of the SORNA requirements
in this section.

II. Offenses That Must Be Included in the Registry

SORNA requires certain federal, military and foreign offenses are included in a
jurisdiction’s registration scheme. In addition, SORNA requires that the jurisdiction capture
certain sex offenses, both offenses from its jurisdiction and from other SORNA registration
jurisdictions, in its registration scheme. SORNA also requires that certain adjudications of
delinquency are included in a jurisdiction’s registration scheme.

A. New Mexico Offenses

New Mexico does not require registration for the following offenses, which deviates from
SORNA requirements.

e §30-9-3 Patronizing prostitutes (where the victim is a minor)

e §30-9-4 Promoting prostitution (where the victim is a minor)

o §30-9-4.1 Accepting earnings of a prostitute (where the victim is a minor)
o §30-9-12 Criminal sexual contact (misdemeanor)

e §30-9-20 Voyeurism (where the victim is a minor)

§ 30-52-1(A)(2) Human trafficking

New Mexico registers the following offenses only when they are committed with the
intent to inflict a sexual offense, which deviates from SORNA requirements.

o §30-4-1 Kidnapping
o §30-4-3 False imprisonment

As required by SORNA, New Mexico includes attempted sex offenses in its registration
scheme. New Mexico does not include conspiracies to commit sex offenses in its registration
scheme, as required by SORNA.



B. Offenses of Other SORNA Registration Jurisdictions

New Mexico requires registration for any offense that is equivalent to a registerable New
Mexico offense.! However, because New Mexico does not register all offenses that require
registration under SORNA (see section A above), there are some offenses from other
jurisdictions that are not registerable in New Mexico.

C. Federal Offenses

New Mexico requires registration for any federal offense that is equivalent to a
registerable New Mexico offense. However, the following offenses require registration under
SORNA but do not have equivalent New Mexico offenses and, thus, are not registerable in New
Mexico.

e 18U.S.C.¢§ 1801 Video voyeurism of a minor

e 18 U.S.C.§ 2245 Offenses resulting in death

e I18U.S.C.§2252B Misleading domain names on the internet

e 18U.S.C.§2252C Misleading words or digital images on the internet

e 18U.S.C.§2421A Promotion or facilitation of prostitution and reckless disregard of
sex trafficking

e 18U.S.C.§ 2422 Coercion and enticement

e 18U.S.C.§2423 Transportation of minors

e 18U.S.C.§2424 Filing factual statement about alien individual

e 18U.S.C. § 2425 Use of interstate facilities to transmit information about a minor

D. Military Offenses

New Mexico includes military offenses in its registration scheme if the offense is
equivalent to a registerable New Mexico offense. Because some military offenses do not appear
to have an equivalent offense under New Mexico law (such as conduct unbecoming) or are
comparable to those listed in section A, these would not be registerable in New Mexico.

E. Foreign Offenses

New Mexico includes foreign offenses in its registration scheme if the offense is
equivalent to a registerable New Mexico offense. Because some foreign jurisdiction offenses are
comparable to those listed in section A, these would not be registerable in New Mexico.

! To determine whether an offense is equivalent to a New Mexico-registerable offense, New Mexico engages in a
detailed review of the investigatory and conviction documents in the case, including the elements of the offense and
factual basis of the conviction. For more information, see State v. Hall, 294 P.3d 1235 (N.M. 2013), which held that
for an out-of-state offense to be registerable, the actual conduct of the offense must be comparable to an offense
registerable in New Mexico, regardless of the elements of the offense.



F. Juveniles

New Mexico does not have a formal mechanism to transfer a juvenile from Children’s
Court to adult court for trial. The only mechanism for imposing adult sanctions on adjudicated

juveniles in New Mexico is through the “youthful offender” process within the state’s Children’s
Court.

In New Mexico, a youthful offender is a juvenile who has been adjudicated delinquent
and who also meets certain aggravating factors, such as the seriousness of their offense, enabling
increased punishment (including adult sanctions) by the Children’s Court.

Youthful offenders also include juveniles aged 14 to 18 at the time of the offense who
were adjudicated delinquent of 1) criminal sexual penetration (§ 30-9-11), or 2) any felony sex

offense and have three prior, separate felony adjudications within a three-year period preceding
the instant offense.

To impose adult sanctions, the Children’s Court follows this procedure:

1. The Children’s Court’s attorney (prosecutor) files a notice of intent to invoke adult
sanctions; and

2. The court must make certain “amenability findings” in a separate hearing, namely that the
child is —
o not amenable to treatment or rehabilitation as a child in available facilities; and
o not eligible for commitment to an institution for children with developmental
disabilities or mental disorders.?

If these findings are made, the juvenile is subject to the full complement of registration
requirements. However, only those juveniles who are determined to not be amenable to treatment

and to be a danger to the community are subject to public disclosure of their registration
information.

In addition, juveniles adjudicated delinquent in a jurisdiction or federal court of an
offense comparable to a registerable sex offense conviction in New Mexico, and required to
register as a condition of their transferred out-of-state probation, are required to register.

Because New Mexico does not include conspiracies to commit sex offenses in its
registration scheme and because the state’s process for imposing adult sanctions in Children’s
Court and thereby registering juveniles adjudicated delinquent of serious sex offenses

2 As per NM Stat. Ann. § 32A-2-20, in making its determination, the court shall consider the seriousness of the
alleged offense; whether the alleged offense was committed in an aggressive, violent, premeditated or willful
manner; whether a firearm was used to commit the alleged offense; whether the alleged offense was against persons
or against property, greater weight being given to offenses against persons, especially if personal injury resulted; the
maturity of the child as determined by consideration of the child’s home, environmental situation, social and
emotional health, pattern of living, brain development, trauma history and disability; the record and previous history
of the child; the prospects for adequate protection of the public and the likelihood of reasonable rehabilitation of the
child by the use of procedures, services and facilities currently available; and any other relevant factor, provided that
factor is stated on the record in determining the appropriateness of an adult sentence.



substantially deviates from SORNA requirements, New Mexico does not meet the SORNA
requirements in this section.

ITI. Required Registration Information

SORNA requires the jurisdiction collect certain pieces of information from and for each
offender that it registers, and requires that the jurisdiction keep that registration information, in a
digitized form, in its registry.

New Mexico deviates from SORNA requirements in that state law does not expressly
require the collection of the following information from out-of-state sex offenders registering
with the state due to employment or school attendance in its registry:

Internet identifiers

Passport and immigration documents

Phone numbers

Professional licensing information

Vehicle information of all vehicles owned or operated by the offender, whether for work
or personal use, including license plate number, registration number or identifier, for all
land vehicles, aircraft and watercraft

Although state statute deviates from SORNA registration information requirements, New
Mexico county sheriffs use the same forms to register resident sex offenders and those out-of-
state offenders who work or attend school within the state, thereby collecting the same
registration information from all registering sex offenders.

These deviations do not substantially disserve the purposes of the SORNA requirements
in this section.

IV. Where Registration Is Required

SORNA requires the jurisdiction register an offender if the jurisdiction is the one in
which he or she is convicted or incarcerated. In addition, SORNA requires that the jurisdiction
register offenders who reside, work or attend school in the jurisdiction.

New Mexico deviates from SORNA requirements in that New Mexico does not initially
register offenders who are convicted in New Mexico but intend to live elsewhere. However,
when an offender is incarcerated with the New Mexico Department of Corrections based on a
conviction for a sex offense but does not intend to reside in New Mexico upon their release from
incarceration, New Mexico notifies the destination state of the offender’s pending arrival. In
addition, the court provides offenders convicted but not incarcerated with a notice to register
form, which is also forwarded to the destination state.

These deviations do not substantially disserve the purposes of the SORNA requirements
in this section.



V. Initial Registration: Generally

SORNA requires when an offender is incarcerated within the jurisdiction, registration
must occur before release from imprisonment for the registration offense. Similarly, when an
offender is sentenced within the jurisdiction, but not incarcerated, SORNA requires registration
occur within three business days of sentencing. Finally, when an offender has been convicted,
sentenced or incarcerated in another jurisdiction (including federal or military court), the
jurisdiction must register the offender within three business days of the offender establishing
residence, employment or school attendance within the jurisdiction. SORNA also requires that,
during the initial registration process, the jurisdiction inform the offender of his or her
registration duties and require the offender to acknowledge in writing that he or she understands
those duties.

New Mexico essentially has three groups of registrants based on the offender’s
conviction date: after July 1, 2013; between July 1, 2005, and July 1, 2013; and before July 1,
2005. These three groups of sex offenders have different reporting requirements and
requirements for registration duration and frequency of reporting, to include initial registration
requirements. (See sections VI, VII and VIIL.)

e Offenders convicted on or after July 1, 2013, must register within five days of when they
are sentenced but not incarcerated, released from incarceration, or arrive in New Mexico
for the purposes of residence, employment or school attendance.

e Offenders convicted between July 1, 2005, and July 1, 2013, must register within 10 days
of when they are sentenced but not incarcerated, released from incarceration, or arrive in
New Mexico for the purposes of residence, employment or school attendance.’

e Offenders convicted between July 1, 1995, and July 1, 2005, who were not incarcerated,
on probation or on parole for commission of that sex offense as of July 1, 2005, were
required to register with the county sheriff no later than 30 days after being released from
the custody of the corrections department or being placed on probation or parole or no
later than 45 days after establishing residence in this state.

New Mexico’s sex offender registration timing for sex offenders convicted after July 1,
2013, deviates but does not substantially disserve the purposes of the SORNA requirements in
this section.

New Mexico’s sex offender registration timing for sex offenders convicted before July 1,
2013, does not meet the SORNA requirements in this section.

VL. Initial Registration: Retroactive Classes of Offenders

SORNA requires each registration jurisdiction have a procedure in place to recapture
three categories of sex offenders: those who are currently incarcerated or under supervision,
either for the predicate sex offense or for some other crime; those who are already registered or
subject to a pre-existing sex offender registration requirement under the jurisdiction’s law; and

3 This initial registration requirement also applies to a person convicted of a sex offense prior to July 1, 2005, and
who, on July 1, 2005, was still incarcerated, on probation or on parole for commission of that sex offense.



those who re-enter the jurisdiction’s criminal justice system because of a some other felony
conviction (whether or not it is a sex offense).

New Mexico’s sex offender registration system has been in place since 1995, and all
offenders who have been sentenced since July 1, 1995, (or were incarcerated, on parole or on
probation for a sex offense on that date) are required to register. New Mexico revised its sex
offender registration laws in 2005 and 2013 prospectively, effectively creating three groups of
sex offenders with distinct registration requirements. (See sections V, VII and VIII.) Because the
revisions only applied prospectively, New Mexico deviates from SORNA requirements.

Because New Mexico has not applied significant revisions to its sex offender registration
laws retroactively, New Mexico does not meet the SORNA requirements in this section.

VII. Keeping the Registration Current

SORNA requires when a registered sex offender resides in a jurisdiction, the sex offender
must immediately appear in person to update his or her name, residence, employment, school
attendance and termination of residence. SORNA also requires when an offender resides in a
jurisdiction, the sex offender must immediately update any changes to his or her email addresses,
internet identifiers, telephone communications, vehicle information and temporary lodging
information.

When an offender works in a jurisdiction, but does not reside or attend school there,
SORNA requires the offender immediately appear in person to update employment-related
information. When an offender attends school in a jurisdiction, but does not reside or work there,
SORNA requires the offender immediately appear in person to update school-related
information.

SORNA also requires when an offender intends to travel outside the United States, the
offender notify the residence jurisdiction at least 21 days in advance of such travel.

In addition, SORNA requires when an offender notifies the jurisdiction of intent to
relocate to another country to live, work or attend school, or intent to travel to another country,
the jurisdiction must do three things: 1) immediately notify any other jurisdiction where the
offender is either registered or is required to register of that updated information; 2) immediately
notify the United States Marshals Service; and 3) immediately update NCIC/NSOR.

New Mexico deviates from SORNA requirements regarding in-person appearances and
when changes to information must be updated.

e Offenders convicted on or after July 1, 2013, must inform the jurisdiction of any changes
in registration information within five days, and this is generally not required to be
completed in person. Residence address changes must be done in person if relocating to a
different county in the state; other changes to registration information, including local




intracounty residence changes, commencing or terminating employment or changes to
school attendance, only require written notice.*

e Offenders convicted before July 1, 2013, must inform the state of any changes in
registration information within 10 days, and this is generally not required to be completed
in person. Residence address changes must be done in person if relocating to a different
county in the state; other changes to registration only require written notice.

Because New Mexico does not require all sex offenders to immediately inform registry
officials of updates to their registration information and does not require sex offenders to appear
in person at their registering agency to provide updates to registration information, including
residence address (unless moving to another county or out of the state), employer address and
school information, New Mexico does not meet the SORNA requirements in this section.

VIII. Offense Tiering and Verification/Appearance Requirements

SORNA requires offenses be classified based on the nature of the offense of conviction
and that offenders register for a duration of time, and make in-person appearances at the
registering agency, based on the tier of the offense of conviction.

New Mexico deviates from SORNA requirements in the tiering of its registered sex
offenders. Sex offenders convicted on or after July 1, 2005, are classified into two tiers based on
the offense of conviction and register for life or 10 years. Sex offenders convicted between July
1, 1995, and July 1, 2005, are classified into two tiers based on the offense of conviction and
register for 20 or 10 years.

A. Offense Tiering

The SMART Office has reviewed all statutes identified in the substantial implementation
submission package and has identified New Mexico’s placement of these statutes within
SORNA'’s three tier levels (see the Appendix “New Mexico State Statutes” for information
about New Mexico’s classification of its offenders and associated registration requirements).
New Mexico’s tiering of offenses deviates from SORNA requirements.

The following New Mexico offenses require registration for 10 years. These offenses
require Tier I (15 years) under SORNA.

e §30-4-3 False imprisonment

o §30-6A-3(A) Sexual exploitation of children

e §30-9-11(E)(2), (E)(5) Criminal sexual penetration in the second degree, if victim
18 or over (non-forcible)

e §30-9-12 Criminal sexual contact in the fourth degree

4 Per NM Stat. Ann. § 29-11A-4(G), sex offenders relocating from one county in New Mexico to another county
within the state are directed to appear at the second county’s sheriff’s office within five days of establishing
residence.



The following New Mexico offenses require registration for 10 years. These offenses
require Tier II (25 years) under SORNA.

§ 30-10-3 Incest, if victim 16 or 17
§ 30-37-3.2  Child solicitation by electronic communication

e §30-6A-4 Sexual exploitation of children by prostitution

e §30-9-1 Enticement of child

e §30-9-11(G) Criminal sexual penetration in the fourth degree, if victim 16 or 17
o §30-28-3 Solicitation to commit criminal sexual contact of a minor

[ J

[ J

The following New Mexico offenses require registration for 10 years. These offenses
require Tier III (lifetime) under SORNA.

e §30-9-11(G) Criminal sexual penetration in the fourth degree, if victim under 16
e §30-10-3 Incest, if victim under 16

B. Duration of Registration

SORNA requires offenders register for a duration of time based on the tier of the offense
of conviction. Specifically, SORNA requires tier I offenders register for 15 years, tier II
offenders register for 25 years and tier III offenders register for life. New Mexico deviates from
SORNA requirements in that:

e Offenders convicted on or after July 1, 2013, are required to register for the remainder of
the offender’s life or 10 years depending on the severity of the offense requiring
registration.

e Offenders convicted between July 1, 2005, and July 1, 2013, are required to register for
the remainder of the offender’s life or for a period of 10 years depending on the severity
of the offense requiring registration.

e Offenders convicted between July 1, 1995, and July 1, 2005, are required to register for a
period of 10 or 20 years depending on the severity of the offense requiring registration.
The duration is counted from the offender’s date of sentencing, or release from
incarceration, parole or probation, whichever is later.

C. Frequency of Registration

SORNA requires offenders make in-person appearances at the registering agency based
on the tier of the offense of conviction. Specifically, SORNA requires tier I offenders appear
once a year, tier Il offenders appear every six months and tier III offenders appear every three
months. New Mexico deviates from SORNA requirements in that:

e Offenders convicted on or after July 1, 2013, are required to verify registration every 90
days for the remainder of the offender’s life or every six months for a period of 10 years
depending on the severity of the offense requiring registration.




e Offenders convicted between July 1, 2005, and July 1, 2013, are required to verify
registration every 90 days for the remainder of the offender’s life or once per year for a
period of 10 years depending on the severity of the offense requiring registration.

e Offenders convicted between July 1, 1995, and July 1, 2005, who were not incarcerated,
on probation or on parole for commission of that sex offense as of July 1, 2005, are not
required to verify registration.

New Mexico does not meet the SORNA requirements in this section.
IX. Public Registry Website Requirements

SORNA requires each jurisdiction maintain a public sex offender registry website and
publish certain registration information on that website. SORNA also requires that certain
information not be displayed on a jurisdiction’s public registry website.

New Mexico’s public sex offender registry website deviates from SORNA in that it does
not display offenders convicted of the following offenses on its website, even though they are
required to register with the state.

o §30-4-1 Kidnapping (of a minor)

o §30-4-3 False imprisonment

e §30-9-1 Enticement of child

e §30-9-11 Criminal sexual penetration in the fourth degree

e §30-9-12 Criminal sexual contact in the fourth degree

e §30-10-3 Incest

o §30-28-3 Solicitation to commit sexual contact of a minor

o §30-37-3.2 Child solicitation by electronic communication device

In addition, the following information is not displayed on New Mexico’s public sex offender
registry website:

e Employer address (for registered offenders whose employment does not involve direct
contact with children)

e School address

e License plate number and vehicle description

Because New Mexico does not display information about sex offenders convicted under
the criminal statutes listed immediately above and does not display registered sex offenders’
employer address (beyond employment involving direct contact with children) or school address,
New Mexico does not meet the SORNA requirements of this section.

X. Community Notification

SORNA requires each jurisdiction disseminate certain initial and updated registration
information to particular agencies within the jurisdiction. In addition, SORNA requires each
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jurisdiction also disseminate certain initial and updated registration information to the
community.

New Mexico’s community notification provisions deviate from SORNA requirements in
that, even though New Mexico has implemented an email notification system as part of its public
sex offender registry website, offenders who are not listed on the public registry website, as
described in section IX above, are not included in correspondence issued by the state’s email
notification system. Furthermore, New Mexico’s email notification system does not disseminate
registered offenders’ employer addresses (beyond employment involving direct contact with
children) or school addresses.

New Mexico proactively notifies every daycare center, elementary school, middle school
and high school within a one-mile radius of the sex offender’s residence of offenders registering
pursuant to a conviction for this subset of sex offenses. However, these notifications are also
limited to those offenders eligible for posting on the public registry website, as described in
section IX.

Because New Mexico does not disseminate information about sex offenders convicted
under the criminal statutes as described in section IX, above, and does not disseminate registered
offenders’ employer addresses (beyond employment involving direct contact with children) or
school addresses, New Mexico does not meet the SORNA requirements of this section.

XI. Failure to Register as a Sex Offender: State Penalty

SORNA requires each jurisdiction, other than a federally recognized Indian tribe, provide
a criminal penalty that includes a maximum term of imprisonment that is greater than one year
for the failure of a sex offender to comply with their registration requirements.

New Mexico meets all of the SORNA requirements in this section.

XII. When a Sex Offender Fails to Appear for Registration

SORNA requires when a jurisdiction is notified of a sex offender’s intent to reside, be
employed or attend school in its jurisdiction, and that offender fails to appear for registration as
required, the jurisdiction receiving the notice inform the originating jurisdiction (the jurisdiction
that provided the initial notification) that the sex offender failed to appear for registration.

New Mexico meets all of the SORNA requirements in this section.

XIII. When a Jurisdiction Has Information That a Sex Offender May Have Absconded

SORNA requires that when a jurisdiction has information that a sex offender may have
absconded, that the jurisdiction take certain actions to investigate the absconder and notify

various law enforcement agencies.

New Mexico meets all of the SORNA requirements in this section.
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XIV. Tribes in New Mexico

Of the tribes located in New Mexico, 17 tribes have elected to be SORNA registration
jurisdictions. Three tribes — Pueblo of Nambe, Pueblo of Pojoaque and Pueblo of Sandia —
opted not to implement SORNA and two tribes’ registration and notification responsibilities have
been delegated to New Mexico: Pueblo of Picuris and Pueblo of Zia. For these five tribes, New
Mexico is responsible for carrying out sex offender registration and notification processes.

Twelve tribes located within the boundaries of New Mexico have substantially
implemented SORNA:

1. Jicarilla Apache Nation 7. Pueblo of Acoma

2. Kewa Pueblo 8. Pueblo of Isleta

3. Mescalero Apache Tribe 9. Pueblo of Jemez

4. Navajo Nation 10. Pueblo of Laguna

5. Ohkay Owingeh Tribe 11. Pueblo of Santa Ana
6. Pueblo de San Ildefonso 12. Pueblo of Zuni

Four tribes located within the boundaries of New Mexico have not substantially
implemented SORNA though the SMART Office has not delegated their jurisdiction’s sex
offender responsibilities: Pueblo of Cochiti, Pueblo of San Felipe, Pueblo of Santa Clara and
Pueblo of Tesuque. Although these tribes have not substantially implemented SORNA, the
SMART Office has not delegated these tribes’ sex offender responsibilities. These tribes operate
functioning systems on par with that of New Mexico and, at this time, the SMART Office finds
that delegation would not lead to greater SORNA implementation.

Additionally, Pueblo of Taos is presently working toward SORNA implementation.

In correspondence with New Mexico state officials, it appears that the state is willing to
provide the assistance necessary for the tribes to substantially implement the data-sharing
provisions of SORNA and state and local law enforcement have entered into agreements with
tribes to facilitate these processes. As the SMART Office works through substantial
implementation packages submitted by the remaining tribes in New Mexico, we will be in
contact with state officials to facilitate, where possible, information-sharing systems and
arrangements.

The primary contact for tribal SORNA issues in New Mexico follows:

Krystle Lucero, SORNA Program Specialist
New Mexico Department of Public Safety
4491 Cerrillos Road

Santa Fe, NM 87144

505-476-2438

DPS.SORNA @state.nm.us
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Conclusion

We appreciate the effort New Mexico has put forth in submitting this substantial
implementation package and in enhancing its sex offender registration and notification system to
better conform to SORNA requirements. The SMART Office concludes that New Mexico has
not yet substantially implemented SORNA. There are a number of provisions identified in this
review that should be addressed in order for New Mexico to substantially implement SORNA.

13



Appendix

New Mexico Offense Tiering Policy Review

The SMART Office has reviewed all relevant New Mexico statutes and has identified
New Mexico’s placement of these statutes within the tiering policy structure created in Title I of
the Adam Walsh Child Protection and Safety Act of 2006, the Sex Offender Registration and
Notification Act (SORNA).

In reviewing New Mexico’s code, the SMART Office understands that New Mexico has
three categories of registrants for purposes of registration duration and registration frequency,
based on when legislative revisions were enacted. Each category has two tiers of offenders; all
tiering is based on the offense of conviction.

e Offenders convicted on or after July 1, 2013: lifetime offenders register in person
quarterly; all other offenders (10 year) register in person every six months.

e Offenders convicted between July 1, 2005, and July 1, 2013: lifetime offenders register in
person quarterly; all other offenders (10 year) register in person annually.

e Offenders convicted between July 1, 1995, and July 1, 2005, who were not incarcerated,
on probation or on parole for commission of that sex offense as of July 1, 2005, the New
Mexico Department of Public Safety retains registration information for 20 years (highest
level) and all other offenders for 10 years. These offenders are not required to verify their
registration status (but are required to provide notice of updated registration information
including residence, employment and school attendance).

SORNA Tier I Offenses

SORNA requires tier I offenders register for a minimum of 15 years and annually verify
registration information. The following offenses listed in New Mexico’s code would require, at a
minimum, tier I registration requirements under SORNA.

o §30-4-3 False imprisonment
o §30-6A-3(A) Sexual exploitation of children
e §30-9-11(E)(2), (E)(5) Criminal sexual penetration in the second degree, if victim
18 or over (non-forcible)
e §30-9-12 Criminal sexual contact in the fourth degree
SORNA Tier II Offenses

SORNA requires tier II offenders register for a minimum of 25 years and semiannually
verify registration information. The following offenses listed in New Mexico’s code would
require, at a minimum, tier II registration requirements under SORNA.

e §30-6A-3(0C)-(G) Sexual exploitation of children
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§ 30-6A-4

§ 30-9-1
§ 30-9-11(E)(2) or (E)(5)

§ 30-9-11(G)

Sexual exploitation of children by
prostitution

Enticement of a child

Criminal sexual penetration in the second
degree, if victim 16 or 17

Criminal sexual penetration in the fourth
degree, if victim 16 or 17

§ 30-9-13(B)(2), (C)(2), (D)(1), (D)(2) Criminal sexual contact of a minor

§ 30-10-3
§ 30-28-3

§ 30-37-3.2

Incest, involving sexual intercourse, if
victim 16 or 17

Solicitation to commit sexual contact of a
minor

Child solicitation by electronic
communication device

SORNA Tier III Offenses

SORNA requires tier III offenders register for life and quarterly verify registration
information. The following offenses listed in New Mexico’s code would require, at a minimum,
tier III registration requirements under SORNA.

§ 30-4-1
§ 30-9-11(D)
§ 30-9-11(E)

§ 30-9-11(F)

§ 30-9-11(G)

§ 30-9-13(B)(1), (C)(1)
§ 30-10-3

In reviewing the relevant

Kidnapping (of a minor)

Criminal sexual penetration in the first degree

Criminal sexual penetration in the second degree, if victim
under 16

Criminal sexual penetration in the third degree

Criminal sexual penetration in the fourth degree, victim 13-15
Criminal sexual contact of a minor

Incest, involving sexual intercourse, if victim below 16

Further Review

New Mexico statutes, the SMART Office noted several

offenses are missing from those statutes for which SORNA requires registration. Those offenses
are as follows:

§ 30-9-3

§ 30-9-4

§ 30-9-4.1

§ 30-9-12

§ 30-9-20

§ 30-52-1(A)(2)

Patronizing prostitutes (where the victim is a minor)
Promoting prostitution (where the victim is a minor)

Accepting earnings of a prostitute (where the victim is a minor)
Criminal sexual contact (misdemeanor)

Voyeurism (where the victim is a minor)

Human trafficking
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In addition, New Mexico registers the offense below. Without the commission of (or the
attempt or conspiracy to commit) a sexual offense, registration of this offense exceeds the
minimum standards of SORNA and is not required under SORNA. However, registration for this
offense does not disserve the purposes of the SORNA requirements.

e §30-9-14.3 Aggravated indecent exposure’

5 New Mexico does not post individuals convicted of § 30-9-14.3 aggravated indecent exposure to its public sex
offender registry website.
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